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© 03CC15060  PAYDAY LOAN CORPORATION VS BENJAMIN MARSH

The Court having taken this matter under submisSion now rules as follows: _

After court trial in this métter:, inCluding review of the evidence, both.testimonial and documentary, the
taking of judicial noﬁce of the pleadings aﬁdbourt ﬁlé; and argument presented, the court, on its own motion,
issues the statement of decision per CC632 and Cal. Rules of Ct. '2325'm.akin'g the foHoWing Cﬁtic’al_ findings:

1. This matter is set for jury trial, as requested by plaintiff, Payday Loan Corporation ( “Payday”).

2. Defendant, Carrlisa Fitc_h; did not appear at triall,, and her default Was taken. Plamtiff’s counsel will
proceéd to obtain a default judgment by decl.arat-ion per CCP585(d).

3. At the outset, Defendant, Benjamin Marsh, filed two motions: (A) Motion for judgment on the

o ey et pl e adin g Sj . a n d . (B )I\/IO i: i O]j] to bifur C&Tetrl a} Qnthe C Ol’l S truct 1 V e ' [ m «S t C 1 ai m. %Moti OHB{\R}HIS g[‘ anted jasno_[ ed ? T .

infra; Wl‘[h MotioﬂB taken under .siub.missi-on.

4. Payday’s action against Benjamin Marsh pertains only to the First and Fifth causes of action for Civil
. Conspiracy and Constructive Trust, respecti\?ely. Plaintiff alleges that it is the Victil?il of check cashing fraud in
that, amongst many defendants, defendants brother, Talcum Marsh, gave monies fra'tidulently obtained to
Benjamin Marsh, some of which were used to obtain or make payments 0.11 'pércels of real property presently

maintained in Benjamin’s name. Plaintiff seeks a determination than Benjamin holds these properties as a
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constructive trustee for the benefit of plaintiff. The civil conspiracy count does not include Benjamin, by name,

and it does not contain specific allegations or overt acts pertaining to Wrohgdoing by Benjamin, only by
reference to the fifth cause of action for commingling of funds and constructive trust. No civil wrong, by way
of tort, or otherwise, is alleged in the conspiracy count.

5. Court considers the “gist o.f the action test.f”. C & K Engineering Contractors v. Amber Steel CO.,_[nc.
(1978) 23 Cal. 3d 1, 9. Constructive trust is an equitable remedy. Evidence 1s primarily documentary, and is
*the basis of both counts. While the conspiracy count is legal, the cquitable remedy preponderates, and the court
will try the constructive trust count first. CCP 598, 1048.

6 Plam U ﬁ 6Xh‘ib1 tS 1 8 27 2 8 3 1 3 3 ,7, % 40:46, a1 q 50 W crerec . ivéd e evidenes wim
defendaﬁt S Obj ection aS to relevancyand hearsay taken tmder submission. Judicial notice was taken of the
federal criminal proceedings contained in the above exhibits.

7. While the evidence discloses substantial fraud by the various defendants against, mter alia, Payday
Loan Corporation. Plaintiff has failed to satisfy the bu.rden of proof to establish a constructive trus‘t over funds
used to acquire or service mo’rtgage obligations of the real properties noted in the fifth cause of action.

8. There is no compelling evidence linking the corpus funds used to acquire or to service mortgage




Page 3of 5

COURT OF CALIFORNIA
GE, CE T RAL J USTICE CENTER

COURT CONVENED AT: NOVEMBER 28. 2006

JUDGE /COMM:  DANIEL J. DIDIER CLERK: CHERYL NEUENSCHWANDER
BAILIFF: U, HAGER o REPORTER:  NONE

obligations of real properties owned by Benjamin Marsh to Payday Loan Corporation or to Talcum Marsh.
Evidence exists to raise inferences that Talcum Marsh and Ben; amin Marsh may have commingled funds and
that the source of the funds may even have been fraudulently obtained. However, more than a bare inference is

required to tie plaintiffs funds to the corpus or ‘res’ to establish a constructive trust. CC2223, 2224; Comhfzzmisr
Partyv. 522 Valencia, Inc. (1995) 35 Cal. App. 4th 980, 990. There is no tracing of funds between the parties.

Dates noted in the complaint and the evidence differ, and only relate to funds in a generic sense. Benjamin

Marsh’s guilty plea to “structuring” in federal court, and the factual basis therin, does not implicate the corpus

of funds related to the real properties. Based on this record, there 1s no evidence of wrongful conduct, tortuous

i O Oﬂl@‘”‘w’m@ GF BPn amm Marsh bjy way ol GGﬂVﬁiﬁl@ﬂ or consplra@y tha,t can at{, 1buted to funds: of Payday

.Lo-aln Corp, tﬁi h.i.si@ brothér.’s ci‘imiﬁal conduct, ér that of Carlissa Fitchﬂ much less to funds used for his real
p'ropérties.

9. The complaint does not state a cause of action against Benjamin Marsh as to the first cause of action
for conspiracy. Motion for J udgment on the Pleadings 1s granted. Motion 1s timely. Stoops v. Abbassi (2002)
100 Cal. App. 4 th 644, 650. A c‘ompl'aint for c1vil conspiracy states a caﬁse of action only when 1t alleges the

commission of a civil wrong that causes damage. Unruh v. Truck Insurance Exchange (1972) 7 Cal. 3d
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016,631. The plaintiff must.then allege that cach alleged conspii‘ator In some way participated mn the wrong.
Ibid. Plaintiff has made no such alle gations,,- and has not indicated the participation of Benjamin Marsh, or any
linkage between him and the other alleged co-—conSpiraths. Plaintiff has orally moved to amend the COIJSpiracy
cause of action, to conform to proof. Court does not believe the facts of the case, based on the record, Would
suppoﬁ any amendment to bring Benjamin Marsh Within the ambat of the conspiracy cause of action. Motion
for leave to amend denied. Nonetheless, even 1f amendment was allowed, this court"’s ﬁnding,, n bifu:rcati.ng and
first trying the equitablé cause of action for constructive trust,,, that there 1s no conversion or evidence of

wrongful conduct, as such, would be dispositive as to the first cause of action, and renders such cause moot,

_;_:___f._-.__prechldm':f the ﬂﬁed For furtber ma} of thw flﬂga‘ acfmn,, ﬁlth@l‘ ‘”‘iy cout or nr"y Walmn V. Wﬁk(w ( 1 905} 31 Cal.

App' 4277,

10.  Judgment for Defendant Benjamin Marsh on the First and Fifth causes of action.

Defendant awarded cos.ts.' Detfendant to prepare the Judgment.

11. Continued jury trial, presently calendared for December 4, 2006, is ordered off-calendar.

ENTERED 11/28/06
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Ronald Richards, Law Offices of Ronald Richards, P.O. Box 11480, Beverly Hills, CA 90213

Kevin Riva, Law Offices of Kevin Riva, 3877 Twelfth Street, Riverside, CA 92501

CLERK'S CERTIFICATE OF MAILING (C.C.P. 1013A) - I certify that [ am not a party to this cause, over 18,
and a copy of this. document was mailed first class postage fully prepaid, in a sealed envelope addressed as

shown. Mailing and execution of this certificate occurred on 11/29/2006 in Santa Ana, California.

Deputy

ALAN SLATER, CLERK, by __\_10.0u Y V\) MUY ondar,




